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Preface

PREFACE
Norwegian Marine Insurance Plan of 1996, Version 2007

This preface covers the work on the Norwegian Marine Insurance Plan of 1996, Version 2007. As
regards the work on the 1996 Plan itself and on Version 1997, 1999, 2002 and 2003 of the Plan,
reference is made to previous prefaces. During the preparation of the 1996 Plan, Version 2007, the
Standing Revision Committee has comprised the following persons:

Chairman

Hans Jacob Bull, Professor, LL.D.

Secretary

Trine-Lise Wilhelmsen, Professor LL.D.

The Central Union of Marine Underwriters Norway (CEFOR)
Haakon Stang Lund, legal counsel

Einar Kvammen, Claims Director

Sveinung Makestad, Adjusting Manager

Svein Ringbakken, Director

Coastal Marine Clubs' Mutual Company

Palmer Sjaholm, Managing Director

Norwegian Shipowners' Association

Skule Adolfsen, Vice President, Insurance/Claims
Hans Kristian Hgnsvald, Director, Insurance
Karoline Bghler, legal counsel

Norwegian Average Adjusters

Bjogrn Slaatten, Average Adjuster

The Revision Committee has adopted the following amendments for incorporation into the
Norwegian Marine Insurance Plan of 1996, Version 2007:

8 1-5: In subparagraph 4 a reference to 8 12-2 has been added in connection with the amendment
to this clause, see no. 10 below.

8§ 2-8: The exclusion in (d) regarding the release of nuclear energy has been elaborated on and
expanded through the incorporation of the Race 1l clause.

8§ 2-9: The exclusion in subparagraph 2 (b) regarding the release of nuclear energy has also been
elaborated on and expanded in the insurance against war perils through the incorporation of the
Race 1l clause. The former special rule in subparagraph 3 regarding the expansion of perils covered
if the ship is insured with the Norwegian Shipowners' Mutual War Risks Insurance Association has
been amended and moved to chapter 15, section 9, where all the rules regarding insurance with this
association have now been grouped.

§ 2-12: Subparagraph 3 has been amended in connection with the amendments to § 2-8 and § 2-9.
8 2-13: Subparagraph 2 has been amended in connection with the amendments to 8§ 2-8 and 8 2-9.

8§ 3-8: Subparagraph 2 has been amended by including the rules regarding change of classification
society which have been moved from § 3-14. Such changes are now subject to the general rules
regarding alteration of the risk and not the special, more stringent rules in § 3-14.

8§ 3-14: The heading and subparagraphs 3 and 4 have been amended by moving the rules regarding
change of classification society to § 3-8, subparagraph 2.

8§ 3-15: A minor adjustment has been made in the text of subparagraph 2, and the amount has been
increased. Some adjustments have been made in the Appendices to § 3-15 regarding excluded and
conditional trading areas.

8§ 3-17: Subparagraph 2 has been amended and moved to chapter 15, section 9, where all the
special rules related to the insurance of ships with the Norwegian Shipowners' Mutual War Risks
Insurance Association have now been grouped.
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8§ 3-22: The former provision regarding unseaworthiness has been deleted, since the term is no
longer used in the new Norwegian Ship Safety Act. The reference to seaworthiness has similarly
been deleted in the heading of section 3. The former § 3-24 regarding safety regulations has been
moved to § 3-22. A new subparagraph 3 has also been added to the provision, to the effect that the
rules prescribed by the classification society regarding ice class constitute a safety regulation.

8§ 3-23: The former references to "seaworthy" have been reworded to bring them in line with the
amendments to § 3-22 (see no. 10).

8§ 3-24: The former provision regarding safety regulations has been moved to § 3-22 (see no. 10),
and § 3-24 is thus now open.

8§ 3-25: The reference in subparagraph 2 has been corrected in connection with the transfer of the
former 8§ 3-24 to § 3-22 (see no. 10).

8§ 3-27: The former references to "seaworthy" have been reworded to bring them in line with the
amendments to § 3-22 (see no. 10).

8§ 9-2: The third sentence of subparagraph 1 has been deleted because it in practice gave rise to
uncertainties.

8§ 10-10: The first sentence of subparagraph 1 has been amended due to the deletion of the rules
regarding seaworthiness, see no. 10.

§ 12-1: Subparagraph 4 has been amended due to the deletion of the rules regarding
seaworthiness, see no. 10.

§ 12-2: Subparagraphs 1 and 2 have been amended so as to make entitlement to cash settlement
for damage a general right, and to specify the time of settlement and the calculation of
compensation. A new subparagraph 3 has been added regarding the relationship to total loss and
condemnation. The former subparagraph 3, unamended, has become a new subparagraph 4.

8§ 12-3: Subparagraph 2 has been deleted because it is no longer considered to have any practical
significance.

8§ 15-1: Subparagraph 3 has been moved to chapter 15, section 9, where all the special rules related
to the insurance of ships with the Norwegian Shipowners' Mutual War Risks Insurance Association
have now been grouped.

8§ 15-3: The first sentence of (a) has been amended to the effect that owner's liability (P&l) and
occupational injuries are now subject to a common sum insured. Furthermore, the second sentence
has been deleted, with the result that the war risk insurer's liability for removal of wrecks pursuant
to 8§ 15-21 must now be covered within the sum insured.

8§ 15-4: In the first part of subparagraph 1, the reference has now been amended to § 3-22, cf. no.
10.

8§ 15-5: The last sentence of the provision has been moved to chapter 15, section 9, where all the
special rules related to the insurance of ships with the Norwegian Shipowners' Mutual War Risks
Insurance Association have now been grouped.

8 15-6: The last sentence of the provision has been moved to chapter 15, section 9, where all the
special rules related to the insurance of ships with the Norwegian Shipowners' Mutual War Risks
Insurance Association have now been grouped.

8§ 15-21 regarding cover of liability for the removal of war wrecks has been deleted, cf. no. 21
above.

Chapter 15, section 9 ( § 15-24 et seq.): All the special rules relating to insurance with the
Norwegian Shipowners' Mutual War Risks Insurance Association have now been grouped in this
section.

8 15-24: This provision corresponds to the former provisions of § 2-9, subparagraph 3 (a), and 8 3-
17, subparagraph 2.

8§ 15-25: This provision is new in the Plan, but is in accordance with the former conditions of the
Norwegian Shipowners' Mutual War Risks Insurance Association. It limits cover under the general
war insurance conditions in chapter 15.

8§ 15-26: This provision corresponds to the former provisions of 8 15-5 and § 15-6.

8§ 15-27 - 8 15-31: These provisions are new in the Plan, but are basically in accordance with the
former conditions of the Norwegian Shipowners’ Mutual War Risks Insurance Association. They
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provide for limited cover for requisition by the ship's own state and for perils covered by the RACE 11
clause. Such perils are not covered by the ordinary insurance against war perils, see § 2-9,
subparagraph 1 (b), third sentence, and subparagraph 2 (b). The range of losses covered under the
limited cover is narrower than is otherwise the case, see § 15-28, and special limitation amounts
apply, see § 15-31.

8§ 15-32 - § 15-34: These provisions are new in the Plan, but are basically in accordance with the
former conditions of the Norwegian Shipowners' Mutual War Risks Insurance Association. They
provide for limited cover for certain types of costs, see § 15-33, within a special limitation amount,
see § 15-34, when the insurance incident has been caused by a chemical, biological, bio-chemical or
electromagnetic weapon, see § 15-32.

8§ 16-7: Subparagraph 3 is new, and specifies the provision that applies if a separate deductible
period has been agreed on for damage to machinery.

8§ 16-12: Subparagraph 1 (b) has been amended due to the deletion of the rules regarding
seaworthiness, see no. 10.

8§ 17-4: The heading and the provision have been amended due to the amendment of § 3-14, cf. §
3-8.

8§ 17-5: The heading has been amended because the former 8 3-24 has been moved to § 3-22.

8§ 17-7A: The provision has been amended to take into account the amendments made to conditions
prescribed by the public authorities relating to fishing rights.

8§ 17-12: The provision has been reworded but there have been no changes in its substance.

8§ 17-15: The provision has been reworded and clarified. Minor changes in the substance of the
provision have been made to bring it in line with the ordinary conditions of P&l associations
concerning this point.

8§ 17-44: The provision has been amended to the effect that necessary travel expenses for
replacement crew are covered also for domestic travel.

8§ 17-47: The heading has been amended because the former § 3-24 has been moved to § 3-22, see
no. 10.

8 18-6: The heading has been amended because the former § 3-24 has been moved to § 3-22, see
no. 10.

§ 18-10: This provision has been deleted because it was rendered superfluous by the amendment of
8§ 12-2, see no. 15.

8 19-6: The heading has been amended because the former § 3-24 has been moved to § 3-22, see
no. 10.

8§ 19-25: Subparagraph 6 is new.

In connection with the above-mentioned amendments, amendments have also been made in the
Commentary to the respective provisions. Similarly, amendments have been made to the
Commentary to other provisions in which matters regulated in the amended provisions are
discussed. Finally, certain amendments have been made to the Commentary to provisions that have
not been amended, where the Committee has found that the former Commentary was misleading or
could be misunderstood.

The amendments to the text of the Plan and the Commentary will come into force on 1 January
2007. The amendments in the printed version are marked in bold type, while in the Internet edition
they are also marked in a different colour.

Det Norske Veritas is responsible for printing Version 2007 and for the Internet edition. The Internet
address is http://www.norwegianplan.no/

Oslo, November 2006
Hans Jacob Bull, Chairman

Trine-Lise Wilhelmsen, Secretary



Part | — Rules common to all types of Insurances

PART ONE - RULES COMMON TO ALL TYPES OF INSURANCE
General

Part 1 of the Plan is based on Part 1 of the 1964 Plan, various insurance conditions and practice.
The insurance conditions that are relevant to Part 1 are first and foremost Conditions for hull
insurance issued by the Central Union of Marine Underwriters (CEFOR) and the Mutual Marine
Insurance Associations’ Premium and Insurance Conditions (PIC). These conditions were issued
fairly frequently. In the general part of the Plan reference is initially made to the 1995 conditions.
The abbreviation CEFOR therefore stands for CEFOR Form 246 A Oct. 1995, while PIC means the
Mutual Marine Insurance Associations’ Premium and Insurance Conditions 1 January 1995. On one
point, viz. in relation to 8 3-14 and § 3-22, subparagraph 2, relating to loss of class, change of
classification society and periodic surveys, reference is, however, made to earlier conditions. This is
due to the fact that the solutions adopted in the Plan on this point were incorporated in the
conditions already in 1995, which means that it would create the wrong impression to refer to
those conditions.

In some places, also solutions from other conditions have been incorporated or mentioned. In that
case, the Commentary will provide a full reference to the relevant conditions.

The reference to practice concerns partly written and partly unwritten practice. Under the 1964
Plan parts of practice were embodied in a written set of rules, the so-called Rules of Practice. These
rules related first and foremost to chapter 12 on damage, but also concerned questions regulated
in the general part of the Plan. During the Plan revision due regard has been had to this practice,
and it is in part dealt with directly in the Commentary on the Plan. Otherwise the intention has not
been to make any changes in settlement practice related to the provisions in the Plan which have
the same content as earlier.

Chapters 1 to 9 of the Plan apply to all the lines of insurance that are regulated in the Plan.
However, the provisions have the greatest significance in relation to various forms of hull
insurance, and the examples used reflect this fact.
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Chapter 1. - Introductory provisions

A number of provisions of a general nature, which are difficult to fit into the Plan’s system in any
other way, are compiled in this chapter. While the solutions in the 1964 Plan have essentially been
maintained in the chapter, § 1-3 regarding contracts entered into through a broker is new, and 8§
1-4 regarding Norwegian jurisdiction and choice of law has been expanded.

§ 1-1 Definitions

This paragraph corresponds to § 1 of the 1964 Plan and Insurance Contracts Act (hereinafter
referred to as “ICA”) section 1-2.

Letters (a) to (b) remain unchanged. Letter (a) requires no comments. Letter (b) gives a definition
of the term “the person effecting the insurance”. Norwegian insurance law distinguishes between
“the person effecting the insurance”, who is the person entering into the contract with the insurer,
and “the assured”, who is the person entitled to compensation from the insurer, cf. letter (c). The
person effecting the insurance and the assured will often be one and the same, but this is not
necessarily the case, as for example where a charterer effects the insurance, whilst the shipowner
is the assured.

The definition of “the assured” in letter (c) of the 1964 Plan is superseded by the corresponding
definition in ICA. The decisive criterion for having status as an “assured” under the insurance is
that the person in question is in a position where he may have a right to compensation under the
policy, not that he does in actual fact have such a right under the relevant agreement. Hence, the
shipowner will have status as an assured, even if, for example, the ship’s mortgage loans exceed
the ship’s insurable value, and the mortgagee will be entitled to the entire sum insured in the event
of an insurance settlement. This is of significance first and foremost in relation to the rules
contained in the Plan which impose duties on the assured, cf. in particular the rules relating to the
duty of care in Chapter 3 of the Plan.

In addition to the distinction between the person effecting the insurance and the assured, a
distinction must be made between “the person effecting the insurance” and his authorised
representative. A broker, agent or intermediary is not the person effecting the insurance, but the
authorised representative of the person effecting the insurance.

Letter (d) defines “loss” as a common designation for total loss, physical damage, costs, liability for
damages and other loss which the insurer covers according to the Special Conditions. The concept
of “loss” is consequently a more comprehensive concept than “damage” which, according to
ordinary usage, must be equated with physical damage. The word “loss” is, however, also used in a
somewhat different sense in the Plan, viz. as a synonym for “total destruction”. Here the Plan uses
the term “loss of”, cf. for example 82-15 (c), which refers to “loss of or damage to a life-boat
caused by its having been swung out”.

8 1 (e) of the 1964 Plan defined damage as physical damage which does not constitute a total loss.
This definition is without any practical significance and has consequently been deleted.

Letter (e) is equivalent to (f) in the 1964 Plan. The distinction between “particular loss” and loss
which is indemnified in general average is deeply and traditionally rooted and requires no
comments.

In accordance with the 1964 Plan, the Committee has not defined “casualty” because the word
“casualty” is not used entirely unambiguously in the various provisions of the Plan. Although this
means that the Committee has not attempted to give the concept a clear-cut content, there is
hardly any reason to believe that the use of the word will create any practical difficulties. In
practice, the concept has a certain established meaning, which will also provide guidance in the
future. The core of the concept is “an event involving a loss which, according to its cause and
nature, is covered by the insurance”. In hull insurance “casualty” thus describes the contrast to
general wear and tear, corrosion and other similar impairment. This is how the word must be
interpreted, for example in 811-3 (the Condemnation Rules).

Sometimes the word “casualty” will be used where damage has arisen as a result of a peril that
occurred at an earlier point in time, cf. the Hektor case, where the peril struck in the form of the
falling bomb, (ND = Norwegian Judgements 1950.458 NH, cf. below under § 2-11). A casualty
without damage arising is also conceivable. This would be the case where a grounding occurred
which did not result in any damage. A grounding of this type would require the assured to perform
his ordinary duties in the event of a casualty (cf. 8 3-29 to § 3-31), even if it turned out later that
the ship did not sustain any damage.
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Definitions are also found in certain other places in the Plan, see e.g. § 2-8 (b), § 2-9
subparagraph 1 (b) and § 3-22.

§ 1-2. Policy
This paragraph corresponds to § 2 of the 1964 Plan and ICA section 2-2.

Subparagraph 1, first sentence, remains unchanged. A “policy” according to the Plan corresponds
to an “insurance certificate” under ICA section 2-2. However, the term “policy” is so firmly
established in marine insurance that it was deemed expedient to retain it. In contrast to the
provision contained in ICA section 2-2, the insurer has no obligation to issue a policy unless the
person effecting the insurance requests him to. Frequently other documents will have been issued
which replace the policy, cf. below under §1-3, in which event a policy would be superfluous.

Subparagraph 1, second sentence, relating to the content of the policy, corresponds to ICA section
2-2, subsection 1, first sentence, whilst the third sentence concerning the possibility of relying on
the assumption that no other conditions apply than those appearing from the policy is derived from
ICA section 2-2, last subsection. The rule to the effect that the insurer cannot invoke conditions to
which no reference is made in the policy is a natural equivalent to the principle that the person
effecting the insurance will be bound by the policy unless he raises an objection, cf. subparagraph
2. However, it would not be expedient to prevent the insurer entirely from invoking provisions that
do not appear in the policy or the references contained in it. If the insurer can prove that the
person effecting the insurance was aware of the relevant condition and that this was to form part
of the contract, the parties’ agreement shall prevail over the written contract, cf. in this respect
also the solution contained in ICA section 2-2, last subsection.

According to ICA section 2-2, subsection 2 a-e, detailed requirements concerning conditions must
be incorporated in the policy. This part of ICA section 2-2 is not sufficiently flexible for marine
insurance.

Subparagraph 2 corresponds to § 2, subparagraph 2, of the 1964 Plan, but has been amended.

ICA sections 2-1 and 2-3 also contain a number of rules relating to the insurer’s duty of disclosure.
This type of rule is not required in marine insurance.

8§ 1-3. Contracts entered into through a broker
This paragraph is new and has no parallel in ICA.

The paragraph regulates the situation where the person effecting the insurance enters into a
contract through a broker. According to the definition in 8 1-1 (b) the person effecting the
insurance is “the person entering into the contract with the insurer”, which means that he is a
party to the contract. The actual formation of the contract will, however, often be done through a
broker or some other intermediary on behalf of the person effecting the insurance. The broker
thereby acts as the representative of the person effecting the insurance who will under contract law
acquire status as principal. The broker is subject to special rules contained in the Broker
Regulations of 24 November 1995 no. 923.

A broker is different from an agent; the latter normally acts on behalf of the insurer.

The provision merely deals with the broker's functions in connection with the formation of the
contract. However, the broker may also have other functions, in particular if a casualty has
occurred. These functions are mentioned elsewhere in the Commentary on the Plan.

This provision concerns the procedure for the conclusion of an insurance contract used in the
English market. Here the broker will always prepare a “slip”, which is a document containing all
relevant insurance conditions, either in full text or in the form of references. The insurers sign and
stamp the document. When the insurance is fully subscribed the broker issues a cover note, which
is sent to the person effecting the insurance. This procedure entails that the parties to the
insurance contract each retain their separate document: The insurer does not see the cover note
and the person effecting the insurance does not see the “slip”. The policy is issued by the insurer
on the basis of the “slip” independently of the insurance certificate.

According to the English procedure it is the “slip” with the insurer’'s endorsement that constitutes
the insurance contract. The insurance certificate is merely a confirmation from the broker to the
person effecting the insurance that an agreement has been entered into. Normally the two
documents will be identical; in the event of discrepancies, the underlying written insurance contract
(the “slip” with endorsement) shall prevail. The insurance certificate is only of relevance in the
relationship between the broker and the person effecting the insurance.
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The English procedure is to a certain extent followed in the Norwegian market, even though we
have hitherto lacked a document corresponding to the English “slip”. In the Norwegian market
practice has so far been that a written insurance contract is first concluded between the broker on
behalf of the person effecting the insurance and the rating leader. This contract is then sent out to
the other insurers. When the market has supported the contract, the broker issues what is known
as a “Provisional Insurance Bordereau” (PIB) to each individual insurer for his signature and return
to the broker. The PIB is meant to make up for missing documentation and formal routines in
connection with the conclusion of the contract, because this is often done by fax. The last step in
this procedure is that the client is given a “cover note” which will contain the same information as
the PIB. The PIB in the Norwegian market is meant to correspond to the English “slip”. There is
nevertheless an essential difference between the two documents: a PIB with endorsement merely
constitutes a confirmation that a binding insurance contract has been entered into, whereas a “slip”
with endorsement represents the actual contract.

The Norwegian procedure contains an extra stage in relation to the English one in that the PIB is
issued after a binding insurance contract has been entered into, whereas the “slip” with
endorsement constitutes the actual contract. Consequently, a PIB does not provide any
documentation to the effect that a binding agreement has been entered into, and this may lead to
ambiguities as to what the broker and the insurer have in actual fact agreed. A further weakness
common to the Norwegian and English procedures is that the person effecting the insurance does
not get to see the terms of the insurance contract through the cover note until after a binding
agreement has been entered into. The person effecting the insurance therefore has no possibility of
objecting to the content of the insurance contract until the agreement is already binding.

During the revision of the Plan, it was agreed to base the new Plan on the English procedure,
according to which it is the actual contract document which is sent to the insurer for his
endorsement and which subsequently forms the basis of the cover note. The purpose of this
procedure is to secure documentation showing that a binding insurance contract has been entered
into, and documentation of the relevant conditions. However, it was also considered desirable for
the person effecting the insurance to be given access to the contract text at an earlier stage of the
process than both the English and the Norwegian procedures allow, making it possible to lodge a
complaint before a binding agreement has been entered into. This may be achieved by sending the
draft insurance contract (slip without endorsement) to the person effecting the insurance for his
approval before it is sent to the insurer for endorsement.

The provision contained in § 1-3, subparagraph 1, therefore introduces a rule to the effect that the
broker, when he has been instructed to take out an insurance, shall submit a written draft
insurance contract to the person effecting the insurance for his approval. The draft insurance
contract is meant to correspond to the English “slip” without endorsement from the insurer. Such a
“slip” normally consists of a standard document of 2-3 pages. Due to the fact that the draft must
be approved by the person effecting the insurance before it is sent to the insurer, the procedure
becomes somewhat more formalised than the English one. It does, however, ensure that the
person effecting the insurance gets the opportunity to see the intended conditions of the contract,
as well as the chance to raise any objections he might have at an early stage.

It is a “written” draft insurance contract which is to be submitted. A verbal rendition of the contract
is not sufficient, as such a procedure would not ensure the desired notoriety. However, an
electronic confirmation is acceptable. In that event a transcript may be obtained, this will provide
sufficient documentation.

The term “instructs ..... to take out an insurance” means standing instructions to take out
insurance aimed at specific insurers and on specifically stated conditions. The intention is not to
regulate the broker’'s acknowledgement of an order when the instructions are received, or the
communications between the parties during the negotiation stage. This means that once the first
contact between the person effecting the insurance and the relevant broker has been signed, it will
normally take some time until the draft insurance contract can be sent to the person effecting the
insurance.

The draft contract shall be sent to the person effecting the insurance “for his approval”. Even if the
provision does not impose on the person effecting the insurance any actual duty to lodge a
complaint, it is presumed that he will react if he does not wish to enter into an agreement with the
stated content. Passivity must therefore be regarded as “approval”. The consequence of the fact
that the person effecting the insurance “accepts” the draft contract is that he accepts that the draft
is to provide the basis for a binding insurance contract. This must apply regardless of whether or
not the draft is in accordance with any earlier insurance instructions given to the broker. In other
words, by the approval of the draft the broker is authorised to effect a binding insurance contract
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with the content of the draft. However, the authority does not go any further than the content of
the agreement; if, for example, the premium rate has not been included in the draft, this will have
to be cleared with the person effecting the insurance before a binding agreement is entered into.
However, if the person effecting the insurance does not approve the draft contract, the procedure
described in subparagraph 1 must be repeated. In that event, the broker will not be authorised to
enter into an agreement on the conditions stated.

Subparagraph 2 subsequently indicates a procedure that corresponds to the English one: after the
draft insurance contract has been approved by the person effecting the insurance, this draft shall
be submitted to the insurer, who shall give the broker a written confirmation of the agreement.
This corresponds to the English “slip” with endorsement from the insurer and constitutes the actual
contract document. This means that documentation is obtained as to both the existence of the
agreement and its terms. If the insurer is not willing to enter into the contract on the conditions
first put forward by the broker, it is understood that the entire procedure shall be repeated: A new
draft insurance contract must be drawn up which shall be approved by the person effecting the
insurance and subsequently confirmed by the insurer. This is necessary in order to achieve the
purpose of the provision, viz. to give the person effecting the insurance the possibility of verifying
that the insurance conditions are in accordance with his wishes, and to intervene if he believes that
something is wrong.

The provisions in subparagraphs 1 and 2 are intended as regulations. This procedure is not
mandatory in order for an agreement to be valid and no sanctions are imposed if the broker does
not follow the procedure indicated. If the person effecting the insurance and the broker agree that
the procedure is not expedient, they may resort to a simpler procedure. A verbal insurance
agreement will be binding in the customary manner. However, a more informal procedure will
result in a lack of notoriety and will therefore lead to uncertainty as to whether a binding
agreement was entered into and what the applicable conditions are. A less formal procedure may
also have consequences for any responsibility the broker may have towards the person effecting
the insurance for the “correctness” of the insurance contract.

If several brokers are used (so-called “broker chains”) when the insurance is placed,

8§ 1-3 is aimed at the broker who places the insurance. In the event of insurance cover in foreign
markets, it will often be necessary to bring in foreign brokers. The foreign broker will in practice
prepare his own “slip” or “Binder”, which he uses as a cover document in relation to his own
market. Such a “Binder” is easy to fit into the procedure indicated in subparagraphs 1 and 2.

Subparagraph 3 of the provision regulates the insurance confirmation. According to subparagraph
3, first sentence, the broker shall, after the written agreement has been entered into, issue an
identical insurance confirmation to the person effecting the insurance. The term “insurance
confirmation” corresponds to a “Cover Note” in the English market. The duty to submit such an
insurance confirmation is concordant with practice in the Norwegian as well as the English market.
The insurance confirmation is a document between the person effecting the insurance and the
broker; it cannot be invoked by the person effecting the insurance vis-a-vis the insurer or by the
insurer vis-a-vis the person effecting the insurance.

If the rules contained in subparagraphs 1 to 3 are complied with, there should be concordance
between the approved draft contract, the binding agreement and the insurance confirmation.
However, it is conceivable that mistakes are made in the process, so that the person effecting the
insurance has objections to the content of the insurance confirmation. In that event he has,
according to subparagraph 3, second sentence, a duty to make a complaint to the broker. This rule
will normally have independent significance if the cover note differs from the approved draft
contract. If the person effecting the insurance has approved the draft contract, he has, as
mentioned in the commentary on subparagraph 1, authorised the broker to enter into the contract
on the stated conditions, and he is then not entitled to object to the content of the insurance
confirmation later on. If, however, the insurance confirmation differs from the draft contract, he
must notify the broker without undue delay. Otherwise, the insurance confirmation shall be
regarded as approved, cf. subparagraph 3, third sentence.

The significance of the fact that the insurance confirmation must be regarded as approved will
vary, depending on whether it is merely the cover note which is incorrect, or whether the
underlying contract is also incorrect. If the situation is that both the insurance confirmation and the
contract have been given a different content from that of the draft contract, then an agreement
has been entered into between the insurer and the person effecting the insurance which varies
from the draft contract. In that event, the broker has exceeded the authority he was given by the
person effecting the insurance. In such a situation, the person effecting the insurance will normally
not be bound by the contract. The point of departure is that the broker has an authority to carry
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out certain instructions; in that event, the person giving the authority will not be bound by an
agreement which is in contravention of the instructions (here the draft contract), cf. section 11,
subsection 2, of the Contracts Act of 31 May 1918 No. 4 (Avtaleloven). If the person effecting the
insurance fails to lodge a complaint against the insurance confirmation, it is, however, natural to
assume that this makes up for the broker’s missing authority, so that the person effecting the
insurance will nevertheless be bound by a contract with the same content as that of the insurance
confirmation. Even if the insurance confirmation applies to the relationship between the broker and
the person effecting the insurance, the failure to lodge a complaint will in this case thus also have
consequences in relation to the insurer by virtue of the fact that the underlying contract is
considered binding.

However, in exceptional cases, it is also conceivable that the person effecting the insurance will be
bound by the underlying insurance contract from the time the contract is entered into. Such a
situation may arise if the broker has general authority, i.e. that he has a document of authority
addressed to the insurer, cf. sections 14 and 16 of the Contracts Act. A general authority may give
the broker more far-reaching authority than the instructions from the person effecting the
insurance, and this may result in the person effecting the insurance being bound by an agreement
which is in contravention of the draft contract. In that event, an objection to the content of the
insurance confirmation has no consequences in relation to the insurer. However, the person
effecting the insurance must lodge an objection if he wants to hold the broker liable for the
mistake.

If it is only the insurance confirmation which is wrong, while the draft contract is identical to the
contract, the failure to object to the insurance confirmation will basically be of less significance: the
agreement between the insurer and the person effecting the insurance is correct and the insurer
cannot invoke the insurance confirmation. A complaint to the broker regarding the error in the
insurance confirmation is nevertheless important in order to prevent this mistake from recurring in
the policy and creating problems in the relationship between the policy, the insurance confirmation
and the underlying contract. This has to do with the duty of the person effecting the insurance to
make a complaint under § 1-2, subparagraph 2, if he has any objections to the policy. If he fails to
do so, he risks being bound by the “wrong” policy, even if the underlying contract is correct. In
that event, the failure to object to the content of the insurance confirmation will result in the
person effecting the insurance losing his right to hold the broker liable for the policy being given an
incorrect content.

Subparagraph 4 must be seen in conjunction with § 2 concerning the policy. The first sentence
imposes a duty on the broker to assist in obtaining a policy if the contract was entered into through
a broker. Normally, the broker will be acting on behalf of the person effecting the insurance, and it
is the insurers who issue policies for their shares. However, in exceptional cases, the broker may
act on behalf of the insurers and issue a collective policy so that the person effecting the insurance
will not be required to have a whole series of policies. In that event, it should appear clearly from
the policy that it is issued by authority and on whose behalf the broker is signing, cf. second
sentence. If the broker fails to state these facts, he risks becoming directly liable under the
insurance contract. If the broker issues the policy on behalf of the insurer, he is acting as the
representative of the insurer, and not of the person effecting the insurance. Any errors on the part
of the broker in connection with the issuance of the policy will therefore be the insurer’s risk.

If a policy is issued, the duty to raise objections set forth in 8 1-2, subparagraph 2, shall apply. If
the rules indicated in 8 1-3 are complied with, this duty will, however, be of minor independent
significance. To the extent that, under the rules contained in 8 1-3, subparagraphs 1 to 3, the
person effecting the insurance is bound by an agreement with the same content as the policy, it
will not do him any good to object to the policy, cf. in this respect the comments above as regards
objections to the content of the cover note. The failure to object to the draft contract or the cover
note may thus have the effect that the person effecting the insurance will later have to accept a
policy which is contrary to his original instructions. However, if the policy has been given a different
content from that of the underlying agreement, an objection to the policy will be of significance in
itself. If the person effecting the insurance fails to object, he risks that the policy takes precedence
over the agreement.

Subparagraph 4, 3rd sentence, makes it clear that, in principle, the broker is not authorised to act
on behalf of the insurer, unless he has written authority.
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8 1-4. Reference to Norwegian jurisdiction and choice of law

This section corresponds to 88 3 and 147 of the 1964 Plan and the jurisdiction clause in the
introduction to the General Loss of Hire Insurance Conditions of 1972 (Revised 1993), CEFOR Form
237.

Subparagraph 1 and 2 concern insurance on Plan conditions with a Norwegian leading insurer,
while subparagraph 3 concerns insurance on Plan conditions with a foreign leading insurer.

Subparagraph 1, (a) emphasises the principle of Norwegian jurisdiction and Norwegian background
law for any conflict associated with an insurance contract effected on Plan conditions and with a
Norwegian leading insurer. The requirement for Norwegian background law is in accordance with §
3 of the 1964 Plan, but that provision applied in general regardless of the leading insurer’s
nationality. However, for a foreign leading insurer the same solution follows from subparagraph 3,
cf. below. The Norwegian jurisdiction requirement is new and is derived from the CEFOR Form 237.
The formulations are almost identical, apart from the fact that the condition that the leading
insurer must be Norwegian has now been specifically stated.

The requirement for Norwegian jurisdiction and choice of law applies only to “lawsuits” regarding
disputes or disagreements between the parties, not to decisions where the courts are not involved,
e.g. arbitration or conciliation proceedings. On the other hand, the provision covers any dispute
that in any way concerns the insurance contract; provided that the dispute is between the parties
to the insurance contract. It is furthermore irrelevant whether it is the assured or the insurer who
initiates the legal proceedings. Both parties have to accept the institution of legal proceedings in
Norway and with Norwegian background law. As regards lawsuits against the insurers, the rule is in
accordance with the provision contained in Art. 8, nos. 1 and 3 of the Lugano Convention, which
provides that both the leading insurer and the co-insurer may be sued in the leading insurer’s State
of domicile. The rule does entail, however, that the person effecting the insurance is precluded
from applying the other venue rules contained in Art. 8 of the Lugano Convention, as well as the
venue rules contained in Art. 9. This variation from the Convention is valid, however, because it
concerns loss of or damage to ocean-going ships or offshore structures, cf. Art 12 A, (1) (), (2)
(a), (3) and (4) of the Lugano Convention.

The reference to Norwegian background law entails that ICA becomes applicable as non-
mandatory background law. However, ICA is of little practical significance for this type of insurance
and will only be applicable to a limited extent. § 3 of the 1964 Plan also contained a rule to the
effect that Norwegian background law only became applicable where the solution did not follow
from the parties’ agreement and the Plan provisions. However, it is superfluous to state this in the
Plan text. ICA must not only yield to explicit solutions in contract text and Plan conditions:
solutions that must be interpreted into the Plan or the individual contract take precedence over ICA
as well. Nor is it necessary to say that the individual insurance contract takes precedence over the
provisions of the Plan. The reference to Norwegian background law also comprises Norwegian
sources of law and methodology. Hence, when deciding a dispute the general principles for the
“step sequence” between the various source-of-law factors must be complied with.

Subparagraph 1, (b) and (c) provide some further specifications regarding jurisdiction and venue
as regards legal actions against the insurer(s). According to letter b), the insurers cannot be sued
before a foreign court. Furthermore, the venue is limited: the insurer can only be sued in the venue
where the leading insurer’s head office is located, cf. letter (c¢). The relationship to the Lugano
Convention is commented on in connection with letter (a).

The venue provision contained in letter (c) is relevant in connection with any insurance contract on
Plan conditions, regardless of the parties’ nationality. Reference to Norwegian jurisdiction and
Norwegian background law in letter (a), and the limitation to Norwegian jurisdiction in letter (b)
are, however, superfluous if it is a dispute between an assured and an insurer who are both
residing in Norway and conduct their business activities there. However, the provisions may
become relevant if both parties do not reside in Norway. It is quite common for a risk to be
covered with a Norwegian leading insurer, while one or several of the co-insurers are foreign. In
that event, the foreign co-insurer must accept Norwegian jurisdiction and background law, and
furthermore the rule that he cannot be sued in any other courts.

On the other hand, letter (c) also entails that the person effecting the insurance cannot sue a
foreign co-insurer in the home country of that insurer. On this point, the rule in the 1964 Plan was
more flexible; under § 147, the person effecting the insurance had the right, but no obligation, to
sue the co-insurer in the leading insurer’'s venue. However, the restrictions on the right of the
person effecting the insurance to sue must be assumed to be of little significance. Normally, a
foreign co-insurer will probably accept a Norwegian court decision, and a Norwegian judgment will
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furthermore, according to the Lugano Convention, be enforceable in any other Convention State,
cf. Art 31, i.e. in all EU and EFTA countries. However, a Norwegian judgment does not provide
grounds for enforcement in all other countries, such as the United States. If an American co-
insurer in exceptional cases refuses to recognise a Norwegian court decision, the person effecting
the insurance will have to obtain a new judgment for enforcement in the United States. In that
case, letter (c) will result in the person effecting the insurance having to take the route via
litigation in Norway in order to obtain a judgment against the co-insurer in the United States.

The provisions also apply where a foreign person effecting the insurance enters into an agreement
with a Norwegian leading insurer on Plan conditions. In such cases, it may nevertheless be
practical to enter into a diverging agreement. In that event, the person effecting the insurance
must obtain a written consent from the insurers as regards the question of jurisdiction as well as
venue; in the event of a verbal agreement, letter (¢) concerning the venue where the leading
insurer’s head office is located shall prevail, cf. subparagraph 2 and below. Nor is there anything to
prevent the parties from agreeing in writing on the background law of another country. However, it
must be emphasized that the Plan is very closely bound up with Norwegian insurance law, and that
it will normally give rise to considerable difficulties to apply non-Scandinavian law as background
law, although it will hardly cause any particular difficulties to apply, for example, Swedish or
Danish instead of Norwegian law if the person effecting the insurance comes from another Nordic
country.

Subparagraph 2 states that the provisions in subparagraph 1 may not be altered unless the insurer
gives his written concept. The provisions taken from CEFOR Form 237 and applies both to
agreements to use non-Norwegian background law and to use a different jurisdiction or venue.

Subparagraph 3 regulates insurance on Plan conditions with a foreign leading insurer and is taken
from § 147 of the 1964 Plan. In such cases, it is not very natural to use Norwegian jurisdiction as a
starting point. If the foreign leading insurer does not accept Norwegian venue, the assured may
have to institute legal proceedings abroad. However, the solution from the 1964 Plan is maintained
to the effect that Norwegian background law shall also apply in such a case. In the event of
litigation abroad, the foreign court will therefore have to rely on Norwegian law, unless the parties
have agreed that the background law of another country shall apply. Whether an explicit forum
clause will also entail a reference to the substantive law of that country must be decided in
accordance with general international rules of private law. The Plan also upholds the approach from
8§ 147 of the 1964 Plan to the effect that the person effecting the insurance with a foreign leading
insurer may sue the co-insurers in the leading insurer’s venue, cf. subparagraph 3, i.f. However, in
contrast to subparagraph 1, this is merely a right, and not a duty, of the person effecting the
insurance. The provision is not only aimed at the leading insurer’s general venue (home venue). It
must also be possible to sue the co-insurers in all the venues where the leading insurer, according
to law or contract, is obliged to accept lawsuits.

The Plan does not contain any explicit reference to the Commentary and its significance as a basis
for resolving disputes. This is in keeping with the approach of the 1964 Plan. Nevertheless the
Commentary shall still carry more interpretative weight than is normally the case with preparatory
works of statutes. The Commentary as a whole has been thoroughly discussed and approved by
the Revision Committee, and it must therefore be regarded as a part of the standard contract
which the Plan constitutes.
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§ 1-5. Period of insurance

This provision corresponds to 8§ 4 of the 1964 Plan and ICA section 3. Subparagraph 4 was added in
the 2003 version. Subparagraph 4 was further amended in the 2007 version in connection with the
amendment to § 12-2. Changes were also made in the commentary.

The rule contained in subparagraph 1 is new and corresponds to ICA section 3-1, subsection 1,
relating to term of liability. ICA contains in section 3-1, subsections 2 and 3, more detailed rules
than 8 4 of the 1964 Plan relating to the inception of the insurance. These do not fit in very well
with marine insurance. This applies in particular to section 3-1, subsection 3, which governs the
insurer’s liability in those cases where it is clear that the request for insurance will be granted by
the insurer.

Subparagraph 2 corresponds to § 4 of the 1964 Plan, but the wording is derived from ICA section
3-1, subsection 4. However, the time is tied to UTC (Coordinated Universal Time). This provision
shall only apply if nothing else is agreed by the parties. If an insurance is transferred upon
termination from one insurer to another, it is important that the parties take into account any
differing hours in the insurance conditions in order to avoid creating periods of time with no cover.

ICA section 3-4 provides that the insurer cannot reserve the right to amend the conditions during
the insurance period. However, this is not a mandatory rule for marine insurance. If the insurer
wants to make such a reservation, this will accordingly take precedence over the rule contained in
ICA.

The rule contained in subparagraph 3 is new, and relates to ICA section 3-6, which sets out the
rule concerning the insurer’s duty to give notice if he does not wish to renew the insurance. Failure
to give notice results in the insurance contract being renewed for one year. In marine insurance
the insurer should, however, be free to decide whether or not to renew the insurance, see first
sentence, which introduces a reversed point of departure in relation to ICA. The insurance is
terminated unless otherwise agreed. The reference to section 1-2 entails that the rules relating to
documentation and the duty to file complaints are correspondingly applicable in the event of a
renewal.

The question of an extension of the insurance when the ship has sustained damage which must be
repaired with a view to seaworthiness and it is uncertain whether the assured is entitled to claim
for a total loss is governed by § 10-10 and §11-8.

Rules relating to extension where the insurance terminates because of notice of termination or
certain other circumstances are included in the relevant rules on termination, see 8§ 3-14,
subparagraph 2; 8§ 3-17, subparagraph 1, third sentence; and 83-27. The duration of a voyage
insurance is regulated in § 10-9.

If the ship has changed hull insurer and there is doubt as to whether damage is to be covered by
the former or latter insurer, the question will normally have to be decided on the basis of the rules
contained in 8 2-11. Both insurers will, in that event, be obliged to make a proportionate payment
on account, cf. § 5-7.

Subparagraph 4 was added in the 2003 version, and a further addition was made to it in the 2007
version. The provision solves a previously controversial issue concerning the period of insurance in
connection with multi-year policies. Insurance normally runs for one year at a time, and many of
the provisions in the Plan stipulate an insurance period of one year. Recently, however, multi-year
policies have become increasingly common, giving rise to the question of whether the insurance
period is to consist of the entire term of the policy, or whether the point of departure is to be an
insurance period of one year.

The provision states that if the parties have agreed that the insurance is to attach for a period
longer than one year, the insurance period shall nevertheless be deemed to be one year in relation
to certain provisions. This applies to 8 2-2 regarding the calculation of insurable value, § 2-11
regarding incidence of loss, § 5-3, last subparagraph, regarding calculation of rates of exchange , §
5-4, subparagraph 3, regarding calculation of interest on the compensation, § 6-3, subparagraph
1, regarding payment of premium in the event of total loss, 8 12-2 regarding the right to cash
compensation, § 16-4, subparagraph 2, regarding calculation of the loss of time and § 16-14
regarding liability for repairs carried out after expiry of the insurance period. Further comments on
the rule may be found under the respective provisions.

If the insurance period has been fixed in full years, the provision poses no problem. Starting from
the time the insurer’s liability attaches, the total period is then divided into two or more one-year
periods, In practice, however, one finds examples of insurance periods consisting of one or more
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full years with additional months, e.g. 1 %2 years, or 3 years and 3 months. In these cases, too,
each full year or 12-month period is calculated individually from the date on which the insurance
was effected; the “extra” time that does not constitute a full year then becomes a separate
insurance period consisting of the relevant number of months.

On the other hand, the entire term of the policy must be regarded as the basic insurance period in
relation to 8 6-4 and § 6-5 of the Plan regarding the increase/reduction of premium, and § 10-10
and § 11-8 regarding extension of the insurance. The same applies with regard to the question of
renewal, cf. § 1-5, subparagraph 3, and 8 17-2. Under the 2003 version, this also applied to § 18-
10 regarding the right to compensation for damage to offshore structures. However, the provision
in 8 18-10 was deleted in the 2007 version because it was rendered superfluous by the general
rule regarding the right to compensation that was added in 8 12-2 of the 2007 version. In relation
to 8 12-2, it has been decided that the “end of the insurance period” means the end of a one-year
period, cf. the commentary on this provision.

The main rule, therefore, is to divide up the total term of the policy into several insurance periods
or periods of one year in relation to certain provisions, while otherwise retaining the basic principle
that the insurance period is the entire term agreed upon in the policy.

This provision only applies where an insurance period longer than one year is agreed. If an
insurance period shorter than one year is agreed, this shorter period also applies in relation to the
aforementioned provisions
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Chapter 2.- General rules relating to the scope of the insurance
Section 1 -Interest and insurable value

General

This section corresponds to the 1964 Plan chapter 2, section 1.

8 5 of the 1964 Plan contained a provision as to what interests were deemed to be covered. This
provision has been deleted; the scope of the relevant insurance will appear from the rules relating
to the individual lines of insurance. It is nevertheless not the intention to change the reality behind
the provision, viz. that it is not the object itself, but the assured’s economic interest in the object,
which is covered by the insurance. The interest terminology is a practical means of creating
flexibility and variation in the insurance. In particular, it must be emphasized that it is possible to
let several persons insure each their separate interest in the object (e.g., owner and mortgagee),
and it is relatively simple to state the items of loss in respect of which the assured may claim cover
under each individual insurance (the interest in the ship’s capital value is covered by hull
insurance, the income interests by freight insurance).

However, attention should be drawn to the fact that the word “interest” is also used with a
somewhat different meaning in marine insurance, viz. as a designation of certain capital or income
interests which are not covered by the ordinary hull or freight insurance, cf. chapter 14 relating to
hull and freight interest insurances.

8 2-1. Insurance unrelated to any interest
This provision is identical to § 6 of the 1964 Plan.

The provision establishes the traditional precondition for a valid insurance contract, i.e. that the
assured must have an economic interest in the subject-matter insured. A “gambling insurance”,
where it has been clear from the outset that no insurable interest existed, is therefore invalid.
Similarly, the assured must be precluded from invoking the insurance after the interest is no longer
in his hands, for example, when the ship is definitely condemned in prize or passes to a new
owner. Nor will the new owner of the ship normally acquire the position of assured under the
insurance contract, cf. 8 8-1, subparagraph 1, to the effect that the assured must be specifically
named in the contract, and cf. § 3-21 relating to change of ownership.

The question regarding insurance unrelated to any interest is not currently regulated in ICA, but
the same result follows from section 12 of Act no. 11 of 22 May 1902 relating to the coming into
force of the penal code (Straffelovens ikrafttredelseslov). The fact that the corresponding provision
has been lifted out of ICA could be an argument in favour of it also being deleted from the Plan.
There is a need for some information on the interest as the subject-matter of insurance in the
Commentary regardless, however, and the provision should therefore remain for pedagogical
reasons, particularly with regard to those assureds who are not familiar with the Norwegian
market.

The provision is based on the traditional principle that it is not the object itself, but the assured’s
economic interest in the object, which is the subject-matter of the insurance. It is, however,
difficult to determine the requirements the interest must meet in order to be insurable. A point of
departure may be that it must be possible to base the interest on any existing economic
relationship between the assured and the ship (owner, mortgagee, charterer, user, requisitioner).
Further, the interest must have economic value so that the assured will suffer an economic loss if
the interest is destroyed. However, a certain margin must be given for subjective assessments in
the valuation of the interest. Accordingly, it is not a requirement that the interest must have a
value which is measurable according to objective criteria. When assessed insurable values are
used, the assured’s own assessment of the interest must carry substantial weight. The necessary
guarantee against abuse is implicit in the rules relating to revision of the valuation, cf. § 2-3.

The provision contained in § 2-1 does not solve the question whether the interest is “legal”, cf.
former ICA section 8 35, currently NL 5-1-2. This question is essentially solved in the Plan through
8§ 3-16 relating to illegal activities. If the legality of the assured’s interest is at issue in relation to
other matters than the use of the vessel for illegal purposes, the question must be decided on the
basis of the criteria that apply generally in insurance law, cf. NL 5-1-2. In the application of the
rule, due regard must be had to the nature of the provisions that are breached, the extent of the
illegal activities, the extent to which the assured is aware of the facts, the connection between the
illegal matter and the interest insured, and whether there is causation between the illegal situation
and the damage.
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8§ 2-2. Insurable value
This provision is identical to § 7 of the 1964 Plan.

The provision that the insurable value is the full value of the interest at the inception of the
insurance differs from general insurance law, where the insurable value is determined at the time
of loss, cf. ICA section 6-1. The reason for the special rule in marine insurance was that it might be
difficult to determine the value at the time of loss if the ship was far away. With today’s
communications systems, it will cause no problems to determine the value at the time of the loss,
regardless of where the ship might be. Nevertheless, the traditional solution in marine insurance
has been maintained on this point.

Further rules governing the time for the "inception of the insurance" are contained in § 1-5 of the
Plan. The time poses no problems for ordinary insurance policies with a term of one year. If it has
been agreed that the insurance is to attach for a period longer than one year, it follows from § 1-5,
subparagraph 4, which was added in the 2003 version, that the insurance period is to be deemed
to be one year in relation to 8§ 2-2. This means that the wording "inception of the insurance" refers
to the inception of the one-year period during which the casualty occurs.

As regards some interests, the value will be explicitly regulated in the various insurance conditions.
This is not the case with hull insurance, in which it is the market value which forms the basis for
the calculation of the insurable value.

In loss-of-hire insurance, cf. chapter 16, it seems more natural to have an insurable value for the
anticipated daily income, cf. § 16-5, and tie the total limitation of the insurer’s liability to a certain
number of days.

§ 2-3. Assessed insurable value
This paragraph corresponds to § 8 of the 1964 Plan ICA section 6-2.

The provision regulates the extent to which an assessed insurable value is binding on the insurer.
Hull insurances and hull interest insurances are, in practice, always effected with an assessed
insurable value. In loss-of-hire insurance as well, valuation is very often used in one form or
another. For the shipowners, it is important that a valuation is unconditionally binding on the
insurer: an expanding shipowner’s building programme is based on the ships’ current freight
income or, if a ship is lost, on its sum insured, and also the mortgagees need to know that they
can rely on the hull valuation.

Under § 8 of the 1964 Plan the valuation was not binding on the insurer if the person effecting the
insurance had given misleading information concerning the properties of the objects insured which
it was important for the insurer to know of in connection with the valuation. This has been changed
to the effect that the insurer may only demand that the valuation be set aside “if the person
effecting the insurance has given misleading information” about the relevant facts. The wording in
the 1964 Plan was prompted by the prohibition against enrichment previously found in ICA section
75, subsection 3, cf. section 39, subsection 1, and was worded in such a way that it did not directly
take any stance as regards the possibility of setting the valuation aside in cases other than when
misleading information had been given. However, this was subject to the assumption that the
provision would be interpreted antithetically, so that no revision of the valuation could take place
unless misleading information had been given. The prohibition against enrichment has now been
lifted, and the rule contained in 8 2-3 has been rephrased in order to more clearly emphasize the
principle that the valuation is binding. The reality of the new provision corresponds to ICA section
6-2, first sentence, but the wording is slightly different.

The provision applies to all types of insurance. The term “the subject-matter insured” must
therefore in this connection be interpreted to be synonymous with “the interest insured”.

Under this provision, the insurer may challenge the valuation even if the person effecting the
insurance has given his information in good faith. As regards the determination of the valuation,
the insurer should have an unconditional right to be given correct information, and the risk of any
errors should lie with the person effecting the insurance.

If misleading information has been given about the properties which are material to the valuation,
the valuation will be “set aside”. This means that the agreed valuation ceases to be in effect in its
entirety, so that the value of the object insured must be determined according to the rule relating
to open insurance value in § 2-2, i.e. the full value of the interest at the inception of the contract.
It is, in other words, not sufficient to reduce the valuation to the highest amount that would have
been acceptable without conflicting with § 2-3.
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In ICA section 6-2, second sentence, reference is made to the rules relating to the duty of
disclosure in the event that the person effecting the insurance has given incorrect information of
importance for the valuation. In marine insurance, however, the rules relating to the duty of
disclosure in 88 3-1 et seq. are not applicable to misleading information which is only of
importance for the determination of the valuation. The consequences of the misleading information
in such cases are exhaustively regulated in § 2-3; there is no need for further sanctions in the form
of exemption from liability or cancellation of contract as allowed by the rules relating to the duty of
disclosure. However, in the event of fraud, it follows from general rules of contract law that the
agreement is void. And if information has been given which is misleading in relation to the
valuation as well as significant for the actual effecting of the insurance, the insurer will obviously,
in addition to a reduction of the valuation, have the right to invoke 88 3-1 et seq. concerning
exemption from liability for damage and, possibly, cancellation of the insurance.

The provision only regulates the setting aside of an excessively high valuation. The insurer should
not have the right to demand that a valuation which is clearly too low be set aside with the effect
that under-insurance will arise in the event of partial damage. Such a demand will hardly have any
legitimate basis: to cover repair costs he has received a premium (casualty premium), which is, in
principle, determined on the basis of the size, type and age of the ship, independently of the
valuation.

Subparagraph 2 is taken from § 158 of the 1964 Plan, which authorized cancellation in the event of
market fluctuations which resulted in material changes in the value of the ship. In practice, this
provision was not applied. However, it has been customary for the shipowners to carry out ongoing
assessments of the value of the ship during the insurance period, and for the fixed valuation to
have been changed on the basis of negotiations in so far as it is no longer concordant with the
value of the ship. The provision is based on this practice and establishes that both parties shall, in
the event of a change in the value of the insured interest resulting from fluctuations in the
economy, have the right to demand an adjustment of the assessed insurable value. It is only the
valuation which can be changed in this manner; the insurance contract remains in force. In
contrast to § 158 of the 1964 Plan, this provision applies to all forms of owner’s insurance and not
just to hull insurance.

If the parties do not agree whether or not the conditions for an adjustment of the valuation are
met, or about a new valuation amount, subparagraph 3 provides that the decision shall be made by
a Norwegian average adjuster designated by the assured.

§ 2-4. Under-insurance
This paragraph is identical to § 9 of the 1964 Plan and corresponds to ICA section 6-1.

The provision maintains the principle of under-insurance if the sum insured is less than the
insurable value, which means that the insurer shall merely compensate the part of the loss that
corresponds to the proportion that the sum insured has to the insurable value, cf. first sentence.

Until 1989, the Plan rule relating to under-insurance was in accordance with the non-mandatory
point of departure in section 40 of ICA 1930. The main rule in ICA has now been amended to
insurance on first risk, section 6-1, subsection 1: “Unless otherwise provided in the insurance
contract, the assured is entitled to full compensation for his economic loss”. However, most non-
marine insurance conditions maintain the principle of under-insurance. The Committee considered
whether the solution in ICA should be followed in marine insurance, but reached the conclusion
that the most expedient thing to do is to maintain the traditional point of departure of under-
insurance. This is particularly due to the fact that, in marine insurance, co-insurance is normal, and
that the combination of the first-risk principle as a non-mandatory point of departure and the pro-
rata principle for co-insurance seems unnecessarily complicated.

In so far as the insurable value has been assessed, the question of under-insurance will have
already been determined when the insurance is effected. Furthermore, the rule relating to under-
insurance does not apply merely to the actual compensation, but also to the insurer’s right to take
over proceeds and claims for damages against third parties. This appears from § 5-13,
subparagraph 2, and § 5-19, subparagraph 1, second sentence.

In relation to co-insurance, the rule applies only to co-insurance in the form of several parallel
insurances where each individual insurer becomes liable for that proportion of the sum insured for
which he is liable in relation to the aggregate insurable value. If the co-insurance is effected in the
form of insurances in several layers, each layer must be regarded as an independent interest. It is
therefore necessary to calculate a separate insurance value for each layer and look at the sum
insured within the relevant layer in relation to the insurable value for that particular layer. The
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rules relating to under-insurance are applicable to co-insurers within the same layer, but not to the
relationship between several co-insurers who are each liable for their own layer.

The provision contained in 8 2-4 does not regulate the question of the co-insurers’ liability in the
event of collision damage, in view of the fact that there is no insurable value for such liability.
However, it is generally assumed that the distribution of liability among the co-insurers must be
based on the hull value. It is not the intention to make any amendments to this principle in the
revision.

§ 2-5. Over-insurance

This provision is identical to the provision in § 10 of the 1964 Plan. The same result follows
indirectly from ICA section 6-1, subsection 1.

Subparagraph 1 is identical to the earlier provision and requires no comments. Subparagraph 2
relating to fraud is not found in ICA, but is in accordance with non-marine insurance conditions.

§ 2-6. Liability of the insurer when the interest is also insured with another insurer
The provision corresponds to § 11 of the 1964 Plan and ICA section 6-3.

Subparagraph 1 establishes the principle of primary joint and several liability in the event of
“double insurance”, i.e. when then same peril is insured with two or more insurers, and
corresponds to the rule contained in § 11 of the 1964 Plan. Basically it corresponds to ICA section
6-3, subsection 1: “If the same loss is covered by several insurances, the assured may choose
which insurances he or she wishes to use until the assured has obtained the total compensation to
which he or she is entitled”. However, the wording of ICA does not rule out subsidiarity clauses
(clauses to the effect that one insurance is subsidiary in relation to another), while there is a desire
in marine insurance to keep the door open for such clauses, cf. subparagraph 2 below. The earlier
term that the insurer is liable “according to his contract” has therefore been maintained.

Subparagraph 1 is applicable to three situations. In the first place, it applies to double insurance in
the form of ordinary co-insurance. Here the individual sums insured will in the aggregate
correspond to the valuation and each individual insurer will be fully liable according to his contract,
regardless of the fact that other insurances have also been effected (cf., however, chapter 9,
where a number of aspects of the internal relationship between the co-insurers are regulated).

In the second place, the provision becomes significant when there is “double insurance” in the
traditional sense, i.e. where several parallel insurances are effected which in the aggregate will
give the assured more compensation than the loss he has suffered. The provision in 8 2-6
establishes that, in this case as well, the insurers are primarily jointly and severally liable to the
assured within the framework of the compensation to which he is entitled. The further settlement
between the insurers is regulated in more detail in § 2-7.

The third situation where there is double insurance is when a loss is covered partly under the
primary cover of an insurance, partly as costs to avert or minimise the loss under another
insurance. In principle, this loss should be covered under the insurance which covers costs to avert
or minimise the loss, cf. below under 8 2-7. But also here the assured must initially be entitled to
claim damages from both insurers according to 8 2-6.

The size of the compensation to which the assured “is entitled” will depend on the insurance
conditions. If the conditions authorize cover of varying amounts, it is the highest amount which is
decisive for the size of the claim. Until the assured has recovered this amount, he may bring a
claim against any of the insurers he wishes within the terms of the conditions which the relevant
insurer has accepted.

The provision contained in subparagraph 1 is only applicable in the event of a conflict between two
insurances covering the same peril. Hence, a conflict between an insurance against marine perils
and an insurance against war perils is not a double insurance according to § 2-6. Nor is it double
insurance if the cover is divided into several layers. In the event of layer insurances, each layer
must, as mentioned above in 8 2-5, be regarded as an independent interest. The insurer under one
layer therefore does not become jointly and severally liable with the insurer under another layer,
and a loss cannot be transferred from one layer to another if the insurer under one layer is, in
exceptional cases, unable to cover a loss.

Subparagraph 2 is new and regulates the settlement if one insurance has been made subsidiary.
The rule here is that the insurer who has subsidiary liability is only liable for the amount for which
the assured does not have cover with other insurers. It should be superfluous to say this in the
Plan text; the solution follows from the actual subsidiarity principle and does not give rise to any
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particular problems. However, because of the special rule contained in subparagraph 3, see below,
an explicit provision was found to be the most expedient.

If several insurances are made subsidiary, there is a risk that the assured may be left without
settlement because both or all of the insurers may invoke their subsidiarity clauses. Accordingly, in
such cases, there is a need for a rule to protect the assured. A rule of this type was previously
contained in section 43 of ICA 1930, which imposed on the insurers a primary pro-rata liability or,
in the alternative, joint and several liability. This provision was considered unnecessary under the
system in ICA 1989. During the Plan revision, it was decided that in such cases a primary joint and
several liability should be imposed on the insurers vis-a-vis the assured, see subparagraph 3,
which makes subparagraph 1 similarly applicable.

8 14 of the 1964 Plan contained a provision relating to the duty of the person effecting the
insurance to disclose any other insurances he might have. The provision corresponded to section
44 of ICA 1930, which was deleted in the revision of ICA in 1989, inter alia on the grounds that the
general provision relating to the duty of disclosure of the person effecting the insurance was
sufficient to regulate the situation. The same will apply in marine insurance; furthermore, § 2-5,
subparagraph 2, relating to fraudulent over-insurance applies. The provision has, therefore, been
deleted. If the insurer in a recourse settlement should need to know about other insurances, he
can ask the person effecting the insurance after the loss has occurred.

8§ 2-7. Recourse between the insurers where the interest is insured with two or more insurers
This paragraph corresponds to § 12 of the 1964 Plan and ICA section 6-3, subsection 2.

Subparagraph 1 maintains the principle from § 12, first sentence, of the 1964 Plan of a
proportional apportionment among the insurers in the recourse settlement. The formulation is,
however, somewhat simplified in relation to the 1964 Plan and corresponds to the wording of ICA
section 6-3, subsection 2: “If two or more insurers are liable for the assured’s loss according to
subsection 1, the compensation shall be apportioned on a pro-rata basis according to the extent of
the individual insurer’s liability for the loss, unless otherwise agreed between the insurers”. The
1964 Plan furthermore contained an assumption to the effect that “the total amount of the
compensations for which the insurers, each according to his contract, would be liable in respect of
the same loss” exceeded the compensation to which the assured was entitled. This condition is
obvious and has therefore been deleted.

Subparagraph 1 regulates the internal settlement among the insurers in case of “double insurance”
in the traditional sense, i.e. that the same interest is insured against the same peril with several
insurers in such a manner that the total amount of the assured’s claims in connection with a certain
loss exceeds the compensation to which he is entitled. When the assured has received what he is
entitled to, the total amount of compensation shall be apportioned among the insurers according to
the maximum amounts for which each of them was liable. This is an entirely internal settlement
which does not concern the assured.

Within the individual type of insurance double insurance is not likely to arise very frequently. It
would be by sheer accident that, for example, a shipowner were to take out hull insurance in
excess of the valuation, or cover voyage freight twice. § 13 of the 1964 Plan contained a provision
granting the assured the right to demand a proportional reduction of the sum insured in such
situations. It has apparently not been applied in practice, and no corresponding rule is contained in
ICA. This provision has therefore been deleted.

If a salvage operation concerns different interests covered by different insurers, there will
seemingly be double insurance as regards costs of measures to avert or minimise the loss.
However, here the rules in § 2-6 and § 2-7 are not applied; according to §84-12, subparagraph 2,
each of the insurers is only liable for that part of the costs which is attributed to the interest which
he insures; in other words, there is no question of any apportionment under the rules of double
insurance.

8§ 12, subparagraph 1, second sentence, of the 1964 Plan contained a rule to the effect that if an
insurer was unable to “pay his share of the compensations, it is to be apportioned over the others
according to the above rules, but each insurer is never obliged to pay more than the amount for
which he was liable to the assured”. A similar provision in section 42, subsection 1, last sentence,
of ICA 1930 was deleted in ICA, because it was regarded as unnecessary to encumber the
statutory text with such detailed rules. The provision in the 1964 Plan is not referred to in the
Commentary, and it has apparently not given rise to any problems in practice. It has therefore
been deleted, also because the solution of a primarily pro-rata, in the alternative joint and several,
liability follows from section 2, subsections 2 and 3, of Act no. 1 of 17 February 1939 relating to
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instruments of debt (gjeldsbrevsloven) anyway, and must be considered to be the main rule
relating to recourse liability in Norwegian property law.

The provision in subparagraph 2, is new and is attributable to the fact that joint and several liability
is introduced for the insurers if all of them have reserved the right to subsidiary liability to the
assured. In that event, a recourse settlement among the insurers will be necessary if one or more
of them have initially been charged a higher amount than what their proportionate obligation
indicates.

Subparagraph 3 regulates double insurance where a loss is partly covered by the primary cover of
an insurance and partly by another insurance’s cover of costs of measures to avert or minimise the
loss. A corresponding regulation is contained in the hull insurance conditions, cf. CEFOR 1.4 and
PIC & 5.10. In such cases, the loss should be covered under the insurance which is liable for costs
of measures to avert or minimise the loss. It would therefore not be natural to apply the recourse
rules contained in § 2-7, subparagraph 1, to this situation, cf. subparagraph 3, first sentence,
which establishes that the insurer who covers costs of measures to avert or minimise the loss shall,
to the extent of his liability, bear the full amount of compensation payments in the recourse
settlement. If the insurer who covers costs of measures to avert or minimise the loss has explicitly
made his liability subsidiary in relation to other insurers, this must be respected in keeping with the
solution in 8§ 2-6, subparagraph 2. If both the primary insurer and the insurer of costs of measures
to avert or minimise the loss have reserved the right to full recourse against the other insurer, the
situation will be as if both have declared subsidiary liability. The final loss must then be placed with
the insurer who is liable for the costs of measures to avert or minimise the loss - so that the
primary insurer will have full recourse against the insurer of costs of measures to avert or minimise
the loss if he has initially had to compensate the assured’s loss, cf. subparagraph 3, second
sentence.
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Section 2 - Perils insured against, causation and loss
General
This section deals with five problems of vital importance in marine insurance:

(1) the question of the extent of the perils covered under marine insurance; i.e. whether there are
perils of a general nature which must be excluded in all types of insurances;

(2) definition of war perils and the scope of the liability of the insurers who cover marine and war
perils, respectively;

(3) the question of whether to apply the apportionment rule or the dominant-cause rule in cases of
concurrent causes;

(4) duration of the insurer’s liability; the question of how to adapt the general maxim of insurance
law that the insurer shall only be liable for losses which occur during the insurance period;

(5) the principles for dividing the burden of proof between the insurer and the assured.
§ 2-8. Perils covered by an insurance against marine perils

Letter (d) was amended in the 2007 version. The clause is otherwise identical to earlier versions of
the 1996 Plan. In accordance with former law, an insurance against marine perils covers “all perils
to which the interest may be exposed”, cf. subparagraph 1, first sentence. This paragraph
stipulates four positive exceptions from this point of departure, viz.:

(1) perils covered by war insurance,
(2) “intervention by a State power”,
(3) “insolvency”, and

(4) “release of nuclear energy”.

In accordance with the traditional solution in marine insurance, the perils are divided into two
groups. A distinction is made between perils covered by the insurers against ordinary marine perils
and perils covered by the insurers against war perils. The division is formally made by means of an
exclusion of perils in the insurance against marine perils, cf. 8 2-8 (a), and a cover of the excluded
perils through a special war-risk insurance, cf. § 2-9. However, in reality the marine and war-risk
insurances are two equal types of insurances on the same level which - with a few minor
exceptions - each cover their part of a total range of perils. The perils covered by the war-risk
insurance are specified, while the range of perils covered by the insurance against marine perils is
negatively defined, covering any other form of perils to which the interest is exposed.

Because there is a negative definition of the range of marine perils, it is in reality described by
reviewing the relevant exceptions. Such a review is given below, along with an overview of certain
points where exceptions have been considered. However, initially it is deemed expedient to give a
brief overview of the positive content of the range of marine perils, see for further details
Braekhus/Rein: Handbok i kaskoforsikring (Handbook of Hull Insurance), pp. 49-54.

An insurance against marine perils covers, in the first place, perils of the sea and similar external
perils. Perils of the sea mean the perils represented by the forces of nature at sea seen in
conjunction with the waters where the ship is sailing. Typical examples of these perils are where
the ship runs aground, collides in fog, suffers heavy-weather damage or is broken down by wind
and sea and goes down. Other external perils may be earthquakes, volcanic eruptions, lightning,
etc.

Secondly, an insurance against marine perils covers perils in connection with the carriage of goods
or other activities in which the ship is engaged. The cargo carried by the ship may threaten its
safety; similarly, passenger traffic may entail special elements of perils.

Thirdly, weaknesses in the ship and similar “internal perils” are in principle regarded as perils
covered by an insurance against marine perils. However, there are a number of exceptions and
modifications here; in hull insurance, § 12-3 and 8 12-4 thus constitute a significant curtailment on
cover.

Fourthly, injurious acts by third parties will basically be perils that are covered by an insurance
against marine perils. These may be collisions, explosions, fire or the like, which arise outside the
insured ship, etc. It is irrelevant whether or not the person causing the damage is blameworthy;
damage caused intentionally will also be covered. One important type of injurious act by a third
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party will nevertheless be excluded from the cover against marine perils, viz. interventions etc. by
a State power; such acts will instead to a large extent be covered by the war-risk insurance, see 8
2-9, subparagraph 1 (b).

Finally, errors or negligence on the part of the assured or his employees will, in principle, be
covered by an insurance against marine perils. However, there are important limitations to this
cover. Most of the rules of this type are compiled in chapter 3.

Subparagraph 1 (a) excludes from the range of perils covered by an insurance against marine
perils “perils covered by an insurance against war perils under 8 2-9”. The perils thus excluded
appear from § 2-9 and the relevant part of the commentary on that provision. As § 2-9 shows, the
extent of an insurance against war perils may depend on where the ship is insured (with the
Norwegian Shipowners’ Mutual War Risks Insurance Association or somewhere else), and where
the ship is registered (in Norway or somewhere else). It is, however, clear that whether the ship
has war-risk cover in one form or the other under 8 2-9 will not affect the insurance against marine
perils; the insurance against marine perils will thus not be extended if the ship does not have the
maximum cover against war perils under § 2-9.

It has not been unusual for a ship to have hull insurance on Norwegian conditions against marine
perils and on English conditions against war perils, and vice versa. There is reason to believe that
such insurance practice will continue under the new Marine Insurance Plan. Such combinations
entail a risk that the person effecting the insurance may have double insurance on the one hand
and gaps in the cover on the other. Also, as it appears from § 2-8 and 8 2-9, there are admittedly
certain gaps in the system of cover, but these are gaps that are normally uninsurable.
Furthermore, the entire purpose of § 2-8 and 8§ 2-9 has been to make a co-ordinated system
without double insurance or gaps. It would probably be safe to say that overlapping insurances are
less dangerous to the person effecting the insurance than insurances with gaps in the cover. In the
event of overlapping insurances, one “merely” risks having to pay additional premiums for the
overlapping factor, whereas gaps in cover may entail the risk that the assured is left wholly or
partially without cover. A few examples will show the gaps in the cover that may be the result of an
injudicious combination of Norwegian and English conditions. It follows from § 2-8 (a), cf. § 2-9,
subparagraph 1 (d), that piracy is regarded as a war peril and is consequently covered by
insurances against war perils according to the Plan. Under English conditions piracy is - after some
indecisiveness over the years - regarded as a marine peril, which means that a person with
Norwegian insurance against marine perils and an English insurance against war perils will not be
covered against piracy. Similarly, the Plan is based on a modified “dominant-cause” rule in the
event of a combination of marine perils and war perils, see 8§ 2-14, while English law in such a
combination-of-perils situation would rely on a strictly “dominant-cause” criterion. If the person
effecting the insurance has Norwegian insurance against marine perils and English insurance
against war perils, he runs the risk that English courts will say that the marine peril must be
regarded as “dominant”, and that the English war-risk insurer must consequently be free from
liability, while Norwegian courts would perhaps reach the conclusion that both groups of perils
must be deemed to have exerted equal influence on the occurrence and extent of the loss and, in
keeping with § 2-14, second sentence, find the Norwegian insurer against marine perils liable for
only 50% of the loss.

Subparagraph 1 (b) excludes from the marine perils “intervention by a State power”. It follows
from 8§ 2-9, subparagraph 1 (b), that an insurance against war perils covers certain types of
intervention by a foreign State power, such as capture at sea, confiscation etc. On the other hand,
an ordinary war-risk insurance does not cover interventions in the form of requisition for ownership
or use by a State power, cf. § 2-9, subparagraph 1 (b), last sentence. It already follows from the
exception in 8 2-8 (a) that this type of intervention will not be covered by an insurance against
marine perils. However, if the ship is insured with the Norwegian Shipowners’ Mutual War Risks
Insurance Association, the war-risk insurance will fully cover requisition for ownership or use by a
foreign State power, cf. 8 15-24 (a), and will provide limited cover for requisition for ownership or
use by the State power in the ship’s State of registration or in the State where the major
ownership interests are located, cf. § 15-27 (a). Requisition by a foreign State power was covered
under the earlier versions of the 1996 Plans, but the limited cover for requisition by the ship’s
“own” State power is new in the 2007 version. Neither the other war-risk insurers nor insurers
against marine perils are prepared to assume corresponding cover. It is therefore necessary to
maintain the exclusion in 8§ 2-8 (b). Even if the wording now chosen results in a certain overlapping
between (a) and (b), it clearly underscores the vital point, viz. that as a main rule the insurer
against marine perils is not liable for interventions by State powers.

As regards the definition of the term “State power” in (b), second sentence, reference is made to
the commentary on § 2-9.
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The term “intervention” is not defined in 8§ 2-8; however, the use of the term in § 2-9,
subparagraph 1 (b), cf. 8 15-24 (a), and the commentary on those provisions provide the
necessary background for understanding the term. Interventions made as part of the enforcement
of customs and police legislation will thus, as a main rule, be covered by the insurance against
marine perils to the extent the losses are recoverable in the first place. Because there might be
doubt on one point as regards the extent of the term, subparagraph 1 (b), third sentence, contains
a negative definition. Measures taken to avert or minimise a loss shall not be regarded as an
intervention by a State power, provided that the risk of such loss is caused by a peril covered by
the insurance against marine perils. This rule was introduced in Norwegian and English conditions
after British authorities in 1967 considered bombing the “Torrey Canyon” following a casualty for
the purpose of limiting the threatening oil spill. The way the rule is now worded, it is aimed not
only at the pollution situation, but at any potential damage that the ship might cause, as long as
the risk of the relevant damage can be traced back to a peril covered by the insurance against
marine perils. There is no reason to believe that the wording of the Plan will entail any major
extension. Frequently the costs of such measures will in any event be covered by the relevant
insurer as costs of measures to avert or minimise the loss.

Subparagraph 1 (c) excludes “insolvency” from the range of perils of the insurer against marine
perils. The exclusion applies to insolvency of the assured himself or a third party. A similar
exclusion is also found in the range of perils of the insurer against war perils, see § 2-9,
subparagraph 2 (a).

The typical loss resulting from the assured’s own insolvency is where the insurable interest is
impounded by his creditors and sold at a forced action. The typical loss resulting from a third
party’s insolvency is where the third party concerned is unable to meet his obligations to the
assured, e.g., where a charterer suspends his payments, or where a building yard does not
succeed in completing the ship.

It may at times be difficult to decide whether there is legally relevant causation between the
insolvency and the casualty. If the ship is arrested as security for the shipowner’'s debt and
subsequently becomes involved in a collision or sustains damage during a storm, one might say
that it would have avoided the collision or the heavy weather if it had not been delayed due to the
arrest. However, there is nevertheless no relevant causation under insurance law between the
arrest and the damage; the insolvency has merely been an external and completely accidental
cause of the damage. The situation will be different, however, if the arrest in itself increases the
risk that the ship may suffer a casualty. Thus, if the ship is arrested in late autumn in a port which
will normally freeze over within a short period of time, and the ship sustains ice damage during
departure, there may, in view of the circumstances, be a relevant causation between the arrest
and the damage. In that event, the arrest will probably also be regarded as the only cause of the
damage, and the rule relating to causation contained in 8 2-13 would not be applied.

Subparagraph 1 (d) is new in the 2007 version, but tallies with the insurance conditions that have
been applied in recent years. The provision was introduced as a result of the attitude of the
reinsurance market as regards terrorism risk after the terrorist attack in New York on 11
September 2001. At that time the reinsurance market included the following clause in all
reinsurance contracts (RACE I11):

INSTITUTE EXTENDED RADIOACTIVE CONTAMINATION EXCLUSION CLAUSE

This clause shall be paramount and shall override anything contained in this insurance inconsistent
herewith

1. In no case shall this insurance cover loss damage liability or expense directly or indirectly
caused by or contributed to by or arising from

1.1 ionising radiations from or contamination by radioactivity from any nuclear fuel or from any
nuclear waste or from the combustion of nuclear fuel,

1.2 the radioactive, toxic, explosive or other hazardous or contaminating properties of any nuclear
installation, reactor or other nuclear assembly or nuclear component thereof,

1.3 any weapon or device employing atomic or nuclear fission and/or fusion or other like reaction
or radioactive force or matter

1.4 the radioactive, toxic, explosive or other hazardous or contaminating properties of any
radioactive matter. The exclusion in this sub-clause does not extend to radioactive isotopes, other
than nuclear fuel, when such isotopes are being prepared, carried, stored, or used for commercial,
agricultural, medical, scientific or other similar peaceful purposes.
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1.5 any chemical, biological, bio-chemical, or electromagnetic weapon.

The insurance market insisted that corresponding provisions should be included directly in the
wordings of individual insurance contracts. The Committee initially wanted to wait to include the
clause in the Plan because they were uncertain as to whether it was a temporary reaction, or
whether it would be permanent. Until 2006, therefore, the clause has been included in individual
policies. Since there was still no sign that reinsurers were willing to assume the risks that are
excluded in subparagraph 1 (d), the Committee considered it expedient to incorporate the
exclusions in the Plan as from 2007.

The Committee considered “norwegianising” the clause in order to adapt it to the general structure
of the Plan and the other clauses. Doing so would result in the simplification and generalisation of
the more detailed, specific listing of exclusions in the English conditions. The reason why the clause
has nevertheless been translated word-for-word into Norwegian in the Plan is, firstly, the desire to
be entirely certain that the Norwegian exclusion clause is identical to the English clause. On the
one hand, it is important to ensure that insurers do not have more extensive liability than they are
able to have reinsured. On the other hand, an effort must be made to avoid making the Norwegian
exclusion clause more comprehensive than the English reinsurance exclusions. The risk of such a
situation arises from the fact that the detailed specification in the English conditions invites an
antithetical interpretation, while a more general Norwegianised variant might include more than
was intended. Secondly, cover should be reintroduced when and to the extent that it is possible to
obtain reinsurance for it. This is simpler if the reinsurance can be linked to clauses with which the
market is already familiar.

The basic principle in the Plan is that, in the event of a conflict between the Norwegian Plan text
and the English translation, the Norwegian text shall have precedence. This does not apply in
relation to § 2-9 (d). Here the point of departure is the English text, since it is identical to the
underlying English clause. In the event of conflict between the Norwegian text and the English text,
the English-language clause shall have precedence.

As far as nuclear risk is concerned, the new exceptions do not entail any material retrenchment
compared with the 1996 Plan. The term “release of nuclear energy” in § 2-9, subparagraph 2 (b) of
the 1996 Plan, in the narrow sense, means an atomic reaction or nuclear reaction involving the
splitting or fusion of atoms. This corresponds to subparagraph 1 (d), nos. 2 and 3, of the 2007
version, which contains elements of the “normal” release of nuclear energy, i.e. the risk of a chain
reaction (explosive release).

The term “release of nuclear energy” will also include radioactive radiation (released from an
unstable atom). In a broad sense, the term also includes the toxicity and contamination of
substances that are formed during and after such a “release”. This corresponds to subparagraph 1
(d), nos 1. and 4, of the 2007 version, which exclude the risk of radiation from various radioactive
sources.

Subparagraph 1 (d), no. 4, last part, states that the exclusion also applies to radioactive isotopes
from nuclear fuel, when such isotopes are being prepared, carried, stored, or used for peaceful
purposes. This provision corresponds to no. 1.4, last sentence, of the English clause. Since the
reinsurance market accepts this type of nuclear risk in peaceful activities, there is no reason not to
include it in the Plan’s cover against marine perils.

Subparagraph 1 (d), no. 5, was also taken from the RACE Il clause, which includes “biological,
chemical, biochemical and electromagnetic weapons”. According to the English insurance market,
the purpose of the wording “biological, chemical, biochemical” is to exclude nerve agents and
viruses such as “sarin”, mustard gas, smallpox, etc. The formulation does not include explosives, or
methods for detonating or attaching explosives. Nor does it cover use of the ship or its cargo for
harmful purposes, unless the cargo itself constitutes a chemical or biological weapon that is
covered by the clause. The term “electromagnetic weapon” refers to sophisticated mechanisms
designed to destroy computer software, and not to methods for detonating or attaching explosives.

After 11 September 2001, the reinsurance market also introduced an exclusion for the use of
computer technology for harmful purposes, the Cyber Attack Clause (CL 380). No such exclusion
has been incorporated in the Plan because it is possible at present to reinsure this risk, and many
insurers choose to do so. Insurers who do not have such reinsurance must therefore include this
exclusion clause in their individual policies.

The wordings with regard to causation in the first paragraph of the English clause have been
maintained by means of amendments to subparagraph 2 of § 2-13. The wordings as regard burden
of proof have been incorporated in § 2-12.
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One type of limitation of liability which must obviously be contained in every insurance is the one
relating to negligence on the part of the person effecting the insurance or the assured. However,
the crucial point here is that the assured’s co-contractor, or someone else who derives a right from
the insurance contract has breached its terms in a subjectively blameworthy way. The majority of
the rules of this type are compiled in chapter 3.

There are also a number of other perils which insurers will normally not undertake to cover:

(1) Basically a marine insurance does not cover market fluctuations, i.e. a general decline in the
market value of the interest insured. The assured cannot claim compensation merely on the
grounds that due to the price trend, the object insured is not worth as much as he assumed it
would be at the time the insurance was taken out. This already follows from the fact that the
insurer’s liability cannot be triggered without the occurrence of a casualty, i.e. an event which
triggers liability under the conditions applicable in the relevant branch of insurance.

However, no general rule can be established to the effect that the assured will never be entitled to
compensation for a loss resulting from a recession. The fact is that in many cases when an assured
suffers a casualty the particular insurance conditions will provide him with compensation for a
recession loss which he would otherwise have suffered. A clear example is the rule in § 2-2 to the
effect that the insurable value is the value of the interest at the inception of the insurance. If ships’
prices have fallen during the insurance period, the shipowner will, in the event of a total loss,
obtain compensation for a value which he could not have obtained by selling the ship. In this light
it would not be expedient to have a separate formal exclusion of perils in the event of a recession.

(2) Certain English conditions contain explicit exceptions for “loss through delay”. However, it is
not possible to establish such a general exception without getting into difficulties every time a
delay has been the external cause of a recoverable loss.

Another matter is that the insurer does not, without an explicit agreement, cover “loss of time”, i.e.
a loss exclusively connected with the delay and increasing proportionally with that delay. Thus, as
a general rule, the hull insurer will not be liable for the shipowner’s general operating costs relating
to the ship during repairs. This rule is worded as an exception in 8 4-2. However, it should be
noted that in certain cases the hull insurance does provide partial cover of loss of time; moreover,
separate insurances are often taken out against loss of time (see Chapter 16).

(3) As a general limitation of the range of perils, it is sometimes stipulated that the insurer does
not cover losses caused by the assured having entered into a contract with unusual conditions. As
a rule, the loss will consist in the assured having undertaken to pay damages to a third party to a
greater extent than he might have been held liable to pay under general rules of law or under
common conditions in the trade in question. Such liability clauses may be found, for example, in
contracts for towage or carriage of goods. The “unusual conditions” may also make it easier for a
third party to cancel the contract (termination of a contract of affreightment by reason of force
majeure) or to go back on an exceptionally high remuneration or other contractual advantages
(e.g., in a contract for the repair of a ship). The loss may also consist of the assured renouncing a
right of recourse which he would otherwise have had against a third party.

Questions of this nature should preferably be subject to special regulation in each individual area
where contractual clauses may affect the insurer’s liability. Such limitations of liability are
incorporated in § 4-15 (liability clauses) and in §5-14 (clauses relating to the waiver of rights to
claim damages from a third party). With respect to contracts for the repairs of casualty damage to
the ship, the hull insurer will get into the picture to such a great degree through the rules relating
to surveys, invitations to submit tenders, approvals of invoices, etc., that he will be able to
exercise the necessary control through that channel.

(4) The insurer will normally limit his liability if the interest insured is used to further an illegal
undertaking. A similar limitation is implicit in the requirement that it must be a “lawful interest”; as
mentioned above in § 2-1, however, it is difficult to specify exactly what this means.

In the Plan, illegal undertakings are regulated in 8 3-16. Subparagraph 1 provides that the insurer
is not liable for loss resulting from an illegal use of the ship of which the assured was aware and
which he could have prevented. This limitation of liability is very moderate, requiring both causality
and subjective blameworthiness of the assured himself or anyone with whom he might be identified
(cf. below in Chapter 3, Section 6). However, this rule is supplemented by subparagraph 3 which
provides that the entire insurance terminates if the ship, with the consent of the assured, is
essentially used for the furtherance of illegal purposes.

(5) The purpose of insurance is to provide protection against unforeseen losses. The foreseeable
loss in the form of maintenance, regular operating expenses, etc. must be covered by the assured
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himself. The dividing line between which losses are “foreseeable” and which are “unforeseeable” is
far from clear and may cause doubt in all branches of marine insurance. This question can hardly
be solved by an explicit provision in the general part of the Plan, however.

The conditions of the various types of insurances contain a humber of provisions which shed light
on the dividing line between ordinary expenses and losses which are covered by the insurance.
From hull insurance 8 10-3 and § 12-3 should in particular be mentioned. The provision in § 10-3
excludes “loss which is a normal consequence of the use of the ship, its tackle and apparel”. §12-3
addresses damage due to wear and tear and similar causes. Costs of repairing a part which is worn
or corroded are never paid by the insurer, but wear and tear is not an excluded peril. Casualties
caused by wear and tear are therefore in the same category as other casualties. In other contexts
as well, the provision goes far in imposing liability on the insurer for costs which, under the
conditions in effect in other countries, would be regarded as operating expenses for the
shipowner’s account. This will be discussed in further detail in Chapters 10 and 12.

8§ 2-9. Perils covered by an insurance against war perils

Subparagraph 2 was amended in the 2007 version, and subparagraph 3 was moved to § 15-24.
Some additions were also made in the commentary on subparagraph 1. The provision was formally
amended in the 2002 revision, when the term "acts of terrorism" was added in subparagraph 1 (c).
The paragraph is otherwise in accordance with earlier versions of the 1996 Plan.

As mentioned in 8 2-8, the total range of perils in marine insurance is divided into two. Separate
insurances must be taken out against perils related to war and against general marine perils. In
practice the terms “war perils” and “marine perils”, “war-risk insurance” and “marine-risk
insurance” are used. The Plan has adopted this terminology and therefore uses the term “marine
perils” to cover the “non-military” perils which occur in the shipping trade.

The Plan maintains the traditional division of the range of perils into war-risk insurance and
marine-risk insurance. Due to the fact that the exception for war perils in marine-risk insurance
relates to the range of perils in war risk insurance (cf. § 2-8 (a)), no gaps in cover will occur other
than those that follow from explicit provisions.

Formally speaking, war perils constitute an exception in general marine insurance. The insurer
against marine perils is liable for “all perils to which the interest insured is exposed”, with the
exception of inter alia war perils. However, in war-risk insurance the range of perils is positively
determined, and will (as a rule) comprise most of the perils excluded by the war-risk exception.
However, this wording does not entail that general principles of insurance law, such as the principle
that excluded perils should be subject to strict interpretation and that the insurer has the burden of
proving that the loss is caused by a peril which is explicitly excluded from the cover, cf. § 2-12,
subparagraph 2, shall apply. War-risk and marine-risk insurances shall in every respect be
regarded as equal types of insurances on the same level. The excluded war peril shall not be
subject to a strict interpretation to the disadvantage of the marine-risk insurers and, from an
evidential point of view, there is no difference.

Subparagraph 1 of 8§ 2-9 states the range of perils in war-risk insurance under four headings.

Subparagraph 1 (a) states the “classic” war peril. The crucial element is obviously the perils caused
by a war in progress. To give an exhaustive enumeration of the events which may be relevant here
is not possible. Primarily there is the use of implements of war by the powers at war (or neutral
powers) - bombs, torpedoes and other conventional firearms, chemical or biological implements of
war, and the like. If the damage is directly attributable to the use of such an implement of war
used for the purpose of war, the loss is subject to the special causation rule contained in § 2-13, cf.
below. But also otherwise, the use of implements of war may be the cause of a loss as, for
example, when the ship has to pass through dangerous waters in order to avoid a mine field or, in
order to stay away from an area where a sea battle or an air raid is taking place, and in the
process runs aground.

An implement of war may be the cause of damage also after the war where the implement was
used has ceased, e.g. where a ship runs into a mine. Also such damage shall be regarded as “a
peril attributable to war”, regardless of whether or not the mine explodes. If the impact does not
result in an explosion it may, however, be difficult to prove whether the impact is attributable to
the implement of war or a common marine peril, e.g. a log. In that event the rule of apportionment
in 8 2-16 may have to be applied.

Generally, all such measures that are regularly taken by powers at war as well as by neutral
powers and which affect shipping, such as the extinguishing of lighthouses, the withdrawal of old
navigation marks and the putting out of new ones, the organising of convoys where the freedom to
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manoeuvre is more or less restricted, orders to sail without navigation lights, etc., will constitute
war perils, due to the fact that they are attributable to the war, cf. the wording of the Plan.

As for condemnation in prize, capture at sea, requisitions and the like undertaken for the purpose
of war, and sabotage carried out to further the purpose of a power at war, these are perils directly
attributable to the war and therefore come under the definition in 8 2-9 (a). However, these perils
are also covered by the special enumeration in letter (b); between (a) and (b) there will thus be an
overlapping as far as war-motivated measures are concerned. However, if the measure is taken by
the ship’s own (not “foreign”) State power, the special rule contained in letter (b) must prevail.
Such measures will therefore fall outside the cover, regardless of whether or not they are war-
motivated. If, in exceptional cases, the war-risk insurer has not accepted liability for the perils
mentioned in letters (b) and (c), it will be a matter of construction to decide whether he must
nevertheless be liable under letter (a) for war-motivated measures by a foreign State power and
war-motivated sabotage.

The term “war-like conditions” is used to imply that the decisive point is not whether war has
broken out or threatens to break out, but how war-like the measures are which a State has
instituted. Whether there are “war-like conditions” may, of course, be difficult to decide, but in
practice the term will hardly be of any great significance. As a rule, the loss will have been caused
either by military manoeuvres or by measures taken by State power, and in either case it will be
covered by the war-risk insurer, even if there are no “war-like conditions”. If a ship which is in
international waters or within the territorial borders of a foreign state, becomes the subject of a
simulated or real air raid by the relevant foreign state, this must normally be regarded as a war
peril. Exceptions are nevertheless conceivable where the action must be viewed as part of the
enforcement of the relevant state's police or customs legislation, see below under letter (b).

The war-risk insurer is also liable for “the use of arms or other implements of war in the course of
military manoeuvres in peacetime or in guarding against infringements of neutrality”. The main
problem here will be to decide when there is a case of “use of . . . other implements of war”. If a
ship collides with a naval vessel sailing in a perfectly ordinary manner, this will not constitute any
use of implements of war. The same applies if, for example, a military plane crashes in a harbour
due to engine trouble, or an ammunition depot blows up as a result of an ordinary “civilian” fire.
The “use of implements of war” presupposes that the naval vessel (the aircraft, the ammunition) is
used in a manner typical of its function as an implement of war, e.g., that during exercises the
naval vessel disregards the rules relating to navigation at sea, that the aircraft crashes during dive-
bombing exercises, or the ammunition stores blow up as a result of a failure to comply with the
relevant safety regulations.

An important question is how to evaluate the mistakes which the crew makes under the influence
of the war situation. A war will normally make navigation conditions much more difficult than in
times of peace. More concentration and alertness are required of the crew (e.g., while sailing in
waters where lighthouses and navigation marks are out of operation), and an insignificant and
excusable misjudgement may easily have disastrous consequences. To this must be added that the
physical and mental pressure involved in wartime sailing may easily cause exceptional fatigue or
other indisposition among officers and crew.

In the extensive case law during and after World War Il it was regarded as clear that any faults or
negligence committed by the master or crew relating strictly to their service as seamen should be
regarded as an independent peril which fell within the marine-risk insurer’s area of liability. In this
respect international tradition was followed. This approach was maintained in the 1996 Plan. Faults
or negligence committed by the master or crew shall therefore be regarded as an independent
causal factor, a peril which falls within the marine-risk insurer’s area of liability. As the chances of
faults and negligence being committed will, as a rule, be far greater in times of war than in times
of peace because navigation is that much more difficult, this in actual fact means that also the
marine-risk insurer must accept a general increase in risk owing to the war situation.

However, it is conceivable that faults or negligence on the part of the master or crew must be
covered by the war-risk insurer, viz. where such fault or negligence is very closely bound up with
the war peril or consists in a misjudgement of this peril. It is, for example, conceivable that the
officers are exhausted after having been subjected to the pressure of war for a long period of time
and, as a result thereof, make a clear navigational error, or that the crew leaves the ship under the
misapprehension that there is an impending risk of war (cf. the “Solglimt case”, Rt. 1921. 424). In
practice, it is also conceivable that the reasons given for the judgment will be that the crew’s
conduct in the given circumstances must be regarded as excusable; in other words, that no actual
“fault or negligence” has been committed.
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Moreover, when applying § 2-9 (a), guidance will be found in the abundant case law relating to
those ships that sailed in Norwegian and other German-controlled waters during World War 11.

Subparagraph 1 (b) of § 2-9 of this paragraph deals with both measures that are related to a war
in progress or an impending war, and those that have no direct connection with war or war perils.
As mentioned above, strict war measures - such as condemnation in prize &ndash; will, according
to the wording, also be covered as manifestations of the general war perils under letter (a).
However, as a special provision, letter (b) will prevail.

The term “capture at sea” covers the situation where the insured ship is stopped at sea by a
battleship or some other representative of the relevant State power using power or threatening to
do so, and taken into port for further control.

The term “condemnation in prize” means an appropriation of the ship without compensation by a
warring power invoking international or domestic confiscation-in-prize rules.

The term “confiscation” is an appropriation of the vessel by a State power without compensation.

The term “requisition” is also an enforced acquisition of the ship by government authorities, but the
difference between requisition and confiscation is that, in principle, compensation is payable for the
loss caused by the acquisition. This means that requisition is in actual fact the same as
expropriation. As will appear from letter (b), third sentence, requisition for ownership or use will,
as a rule, not be covered by a war-risk insurance. If the relevant ship is insured with The
Norwegian Shipowners’ Mutual War Risks Insurance Association, however, § 15-24 (a) provides
that requisition by a foreign State power will be covered according to the normal rules, and 8 15-
27 (a), cf. 8 15-31, provides for limited cover for requisition by a State power in the ship’s State of
registration or in the State where the major ownership interests are located.

Requisition as an intervention typically occurs in times of war or in times of war-like conditions, or
during a political crisis. A general criterion for defining requisition as a war peril is therefore that
the intervention is politically motivated. If the State expropriates the ship for other reasons, for
instance, pursuant to quarantine provisions to prevent the spread of a virus, this does not
constitute “requisition” in accordance with this provision.

The term “other similar interventions” indicates that the enumeration in letter (b) is not
exhaustive, and that also other types of interventions by a State power may be included. At the
same time, the term implies a limitation as regards the nature of the interventions covered. The
wording is aimed at excluding from the war-risk cover the types of interventions that are made as
part of the enforcement of customs and police legislation. The war-risk insurance therefore does
not cover losses arising from the ship being detained by the authorities because there may be
doubt as to her seaworthiness, or because the crew is suspected of smuggling. Obviously, losses
arising from the ship being detained or seized as part of debt-recovery proceedings against the
owners are not covered, either. This follows from the fact that “insolvency” has been excluded in
subparagraph 2 (a). This means that losses arising from measures taken by the police authorities
must be covered by the ordinary marine-risk insurance to the extent that these losses are
recoverable, cf. the comments above on § 2-8 (b). The loss will often consist of loss of time or
general capital loss, for which the insurer is not liable. However, assuming, for example, that the
vessel sustains damage during an extensive customs examination, the hull insurers against marine
perils must cover the damage, provided that the examination was not caused by the assured’s own
negligence.

That difficult borderline problems may arise is demonstrated by two arbitration awards (the Germa
Lionel award and ND 1988.275 the Chemical Ruby), and a case that was settled (the Wildrake
case). All of these are cited and commented on in Breekhus/Rein: Handbok i kaskoforsikring
(Handbook of Hull Insurance), pp. 73-76. These decisions show that cover under the war-risk
insurance is contingent on the shipowner being divested of the right of disposal of the ship, the
authorities clearly exceeding the measures necessary in order to enforce police and customs
legislation, and the intervention being motivated by overall political objectives. Under the 1964
Plan, insurance against war perils did not cover interventions by Norwegian authorities, or by
authorities of countries allied with Norway. However, under the definition in the paragraph of “a
foreign State power”, interventions by persons or organisations who unlawfully passed themselves
off as a Norwegian or allied State power (e.g., a Quisling government) were covered by the war-
risk insurance. During the revision of the 1996 Plan, the issue of whether it would be possible to
extend the war-risk cover to include interventions from Norwegian or allied State powers was
considered. However, The Norwegian Shipowners’ Mutual War Risks Insurance Association and the
other war-risk insurers reached the conclusion that it would be difficult to cover interventions from
Norwegian government authorities. One thing was that the existence of such an insurance might
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easily influence the assured’s position in relation to the authorities. According to ordinary principles
of expropriation law, the requisitioner must pay full compensation for the subject-matter
requisitioned or - in the case of requisition for use - cover liability and any damage and reduction in
value which the subject-matter of the requisition has suffered during the period of requisition. In
this manner the losses caused by the intervention are distributed through society in general. If the
loss had already been apportioned by means of insurance, there would be an obvious risk that the
authorities (or the legislator) would attach less importance to the economic settlement with the
person who was the victim of the intervention. However, it was of even greater importance that
such extension of the range of perils under the war-risk insurance would require a guarantee that
the reinsurance market was willing to accept it. Such a guarantee was unobtainable. However, the
war-risk insurers felt that there was nothing to prevent an extension of the cover as regards
interventions from allied State powers.

Based on an overall assessment, where also the insurance pattern currently seen in war-risk
insurance was taken into account (see above for further details), the Committee decided on the
arrangement outlined in § 2-9, subparagraph 1 (b), seen in conjunction with 8 2-8 (b), under
which interventions by foreign State powers are covered by the war-risk insurer.

The term “State power” is defined in § 2-8 (b). It also comprises persons or organizations
exercising “supranational authority”. Hence, if an intervention is implemented by representatives of
a league of States (alliance, group, block), it must be regarded as an intervention by a State
power. A requisition by NATO or a similar organization will accordingly not be covered by the
insurance against marine perils under § 2-8 (b). The requisition will, however, be covered by the
war-risk insurance, provided that this is effected with The Norwegian Shipowners’ Mutual War Risks
Insurance Association, regardless of whether or not the State of registration (possibly the State
where the controlling ownership interests are located) is a member of the relevant league of
States, see § 15-24 (a).

The term “foreign State power” is defined in 8 2-9, subparagraph 1 (b), second sentence. The
concept is structured so that on the one hand it covers all States with some exceptions. These
exceptions apply, firstly, to the State power in the ship’s State of registration and, secondly, to
State powers in the country where the controlling ownership interests in the ship are located. The
term “State of registration” is not without its ambiguities in the event of so-called double
registration in connection with bareboat chartering. However, in the event of double registration in
both the owner State and the bareboat-charterer State, both States must be regarded as “the
State of registration” for the purpose of this provision. As regards the term “controlling ownership
interests”, the vital question will normally be in what country the largest proportion of the
ownership interests are located. However, the term opens the door to a discretionary assessment,
where other elements, such as limitations on voting rights, the composition of the ownership
interests, co-operation arrangements etc. may lead to the conclusion that the controlling ownership
interests are located in another country.

On the other hand, not only ordinary State powers are brought in under this term, but also all
persons and organisations which unlawfully pass themselves off as being authorised to exercise
public or supranational authority. In the case of interventions by groups of rebels and usurpers it
may at times be doubtful whether the situation is covered by the wording or whether it is a case of
pure piracy. However, in practice this will normally not create difficulties, as 8§ 2-9, subparagraph 1
(d) also refers piracy to the war-risk insurer’s scope of cover.

Letter (b) deals only with restrictions on the owner’s rights in the object insured. Actions leading to
an infliction of physical damage fall within the scope of general war perils set forth in letter (a),
there is accordingly no limitation applicable to actions by authorities of the State of registration or
the State of owner